2 NOTICE

infon May
text (;;g lso(;pcon'et:tm
to me time ior fiting of _
P Petiton fos Renearing of .
S disposition of tho gama. SIXTH DIVISION
February 16, 2018
No. 1-16-2469 o
2018 IL App (1st) 162469
IN THE :
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT
ESTATE OF SCOTT G. HUDSON, Deceased, ) Appeal from the
By MATTHEW CARUSO, Its Successor ) Circuit Court of
.Administrator, and KYLE HUDSON, _ ) Cook County
Plaintiffs-Appellants, )
A\ )  No.15L 12518
- DOUGLAS C TIBBLE and BROOKS ADAMS &) e
TARULIS o _ o ) ..
o ) Honorable
- ' Defendants-Appellees. ~ ) William Gomolmskr
IR o a )Judge Presxdmg

, JUSTICE CONNORS delivered the Judgment of the court, with Oplnlon ST
- Justlces Cunningham and Delort concurred in the Judgment and opmlon e S |

OPINION

. 1[1 ;:.' Plaintiff, the Estate of Scott G Hudson, by Matthew Caruso, 1ts successor admrmstrator;'; ,‘ S
(the Estate), appeals the trial court’s orders that granted the motion for, summary Judgment |
brought by defendants, Douglas C. Tibble and Brooks, Adams & Taruhs, and denied the Estate s j

| motlon to reconsrder Defendants’ motlon asserted that the Estate could not mamtam a cause of : e B
-actron for legal malpractlce because defendants - were hrred by and represented the former": . |
admmrstrator of the Estate, and were never the attomey for the successor admlmstrator of the |

. Estate We find that the tnal court 1mproper1y granted summa.ry Judgment where defendants';_ :

: owed a duty to the Estate and a gemnne issue of material faet ex1sted regardmg whether ;_ .




: 28 2005 Letty subsequently retamed defendants as counsel in April 2005 and they ﬁled th
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defendants breached their duty. Therefore, we reverse the decision of the trial court and remand | _ o
for further proceedmgs

q2 | BACKGROUND

73 Scott G. Hudson (decedent) died intestate on February 17, 2005, w1th only two herrs
Alma Leticia Hudson (Letty) his wife, and Kyle Hudson (Kyle), h1s son from a prevrous
marnage When the decedent passed away, he left an estate cons1st1ng of various assets located ” . "
m a number of countnes, totalmg multiple mllhons of dollars. A probate case was opened m "

Du Page County, and Letty was appointed the administrator of the decedent’s estate on Februaryf e

- . appearance in the probate case on May 10 2005. Specrﬁcally, defendants’ appearance stated that

they were appeanng as subsntute counsel’. for Letty, and that they were “Attome for:.
"Admmrstrator” | | | B fo

_ ~1[ 4 The prrmary drsputed asset in the probate case. was Chrcago Mrmbus Travel Inc (bus' "

: _- .company), a lucratrve busmess that Kyle claimed was part of the Estate whrch would provrdeii
him w1th 50% ownersh1p as one °f only two heirs, and that Letty asserted was hers mdrvrdually," 8 i

o whrch would provide her with 100% ownershlp Kyle through hrs mother and guardran, Joann, S

. »‘lHudson, filed petltrons for drscovery citations allegmg, mter aha, that Letty was dlssrpatmé the'.',:‘_ ,; __ o
| E Estate s assets, w1thholdmg assets from Kyle and attemptmg to destroy computer ﬁles related t - i
- her malfeasance Further, the decedent’s brother, Stephen J. Hudson, and Kyle, through Joann’;
; Hudson, ﬁled numerous petmons to remove Letty as the admrmstrator of the Estate allegmg_fk_ 5
,many of the same arguments made in Kyle s prevrous petrtlons, mcludmg mrsmanagement,:-i':.':'zf-.-r'.

waste and conversion. The record on appeal does not contam the complete record ﬁ'om the}»_.

, ' Defendants appeared as substitute counsel because Letty had other counsel pnor to defendants S
_ ﬁlmg an appearance on her behalf ’ } e AR
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nrobate case but 1tconta1ns some ﬁlmgs ﬁ"om that case At some point durmg the numerous

| petmons to remove Letty as admlmstrator, defendants ﬁled a motlon to strike and dismiss one of i

the petltlons to remove Letty and a reply in support thereof. The motion and reply were brought |

by “The Estate of Scott G. Hudson, by its Administrator Alma Leticia Hudson (‘Estate’) through: :-_: ' . .; :
its attomey Douglas C. leble of Brooks, Adams and Tarulis.” Slmﬂarly, defendants also wrote ._ . 3
on at least one order that they were the “Attomey for: Estate of Scott Hudson_ " |

95 Eventually, on July 26, 2007, Letty agreed to resign as admlmstrator and Matthew. ' '

Caruso was appomted the successor admmlstrator for the Estate Defendants contmued to L

R f' represent Letty m her 1nd1v1dual capac1ty, and after therr motlon to wrthdraw as .counsel was S

o 1[ 6 On May 28 2009 Kyle and the Estate (collectlvely, plamtlffs) ﬁled the lawsuit’

i - :underlymg th1s appeal in the clrcult court of Cook County as case No 09-L-626: allegm

EX settlement agreement

repeatedly continued, defendantswere ﬁnally granted leave to wrthdraw on July22,20 3

defendants commltted legal malpractlce by mxsmanagmg the Estate and placmg themselves in

Lo : conﬂlct of intérest w1th the Estate through the1r representauon of Letty, both as admrmstrator and;

:company, whwh was a hlghly drsputed asset. On June 18 2009 Letty ﬁled her own legal_

malpractlce complamt agamst defendants as case No. O9—L-7l49 wh1ch was consohdated \mth""; L :
plamtlffs earlier-filed case. Accordmg to the partles bnefs and an allegatlon in plamtlffs thl l -
amended c0mplamt, the probate case was resolved inF ebruary 2009, w1th November 4 2008 as T

' the effeeuve date of settlement The record on appeal does not contam a copy of the parnes t

- 1[ 7 Plamnﬂ's ﬁled various iterations of their complamt unnl thelr thrrd amended complam

g o (ﬁled in September 2013 in case No 09-L-6267) became the operatlve pleadmg agamst wh10h?.



. ;vaEstate Alma Leticia Hudson rhx The complamt further alleged that, “[u]pon bemg ‘retamed

jffrepresent, admlmster, and probate the Estate, Defendants owed the Estate the du:'"'

o .-:'p._'_,quahﬁed attomeys speclalrzmg m 51m1lar matters " The complamt asserted that def 1

o breached thelr duty by “(a) fallmg to act m a tlmely manner to determme all Estate assets and

L the Estate » More spec1ﬁcally, the complamt alleged that in addmon to representmg the -Estal

S defendants also agreed to represent Letty s md1v1dual mterests as a beneﬁcrary, Whl

o that defendants falled to tlmely pay certain taxes and that defendants fatled to sell the decedent’
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defendants would eventually file the_summary judgment motion that led to th1s appeal. Plamtlﬂ‘s’

thlrd amended complaint was brought by “Matthew Caruso, as Successor Executor of the Estate o ,

of Scott G. Hudson and Kyle Hudson” against defendants and contained three counts. The ot T
| count was brought by the Estate against defendants and alleged legal malpractlce Counts 11 an d | y
m, thh were pled i in the alternative, were brought on behalf of Kyle for breach of ﬁduclal‘)' .,:j'{ ~‘ P

duty and legal malpractlce, respectlvely Plamtrffs complamt alleged that, “In or about Apnl of f'

~2005 Defendants were retained to represent, admmlster, and probate the Estate by the then- Ll

' ,ademstrator and addttlonal beneﬁclary (as w1fe of the decedent at the time of his death) of theﬂ "

' .'that degree of skr]] learnmg and drhgence as would be ordmanly employed by reasonably well

e value of sa1d assets and (b) farhng to conduct a proper mvestlgatlon to determme all as“

- conﬂlct of i mterest due to the conflict over the bus company s ownershrp, and that defendants

; .advanced Leti'y s interests as a beneﬁclary over that of the Estate The complamt also all g6

f home ina tlmely manner, which caused the property to be sold for less than 1t would otherw1s‘

, 'be worth



i "both the Estate’s claxm for legal malpractlce and Kyle § clanns for legal malpractlce and breac

L _"- | of fiducrary duty should be summanly drsmjssed but because Kyle has not ﬁled an appellant’

c B defendants’ motlon was duected at Kyle As to the Estate defendants’ mohon argued tt
_ attomey-chent relatlonShrp d1d not ex1st between defendants and the Estate and defendants

A therefore never owed a duty to the Estate because thelr chent was Letty, the person who re
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.78  Subsequently, Letty filed a petition for bankruptcy, and as a result, the consolidated cas‘es 5 .{.‘;;
were placed on the bankruptcy stay calendar. On December 11 2015, the consohdated matters:."‘". S
were removed from the stay ca]endar and administratively renumbered as case No 15-L-12518 * ' .
19 On January 25, 2016, the trustee for Letty’s bankruptoy estate and defendants emered-
into a stipulation to dismiss Letty’s cla1m with pre_ludrce and on February 1, 2016 an order,’;:'::'__‘-. -. |
dlsmlssmg Letty s case with prejudice was entered | ' e

, 1] 10 . Defendants filed their answer to plaintiffs’ third amended complamt on June 27 2016 In L

response to plamnﬂ‘s duty allegatlons, .defendants’ answer stated “The Defendants adnnt that

o ft'that duty ” Defendants demed most other allegatlons related to the Estate*s legal . al
) count | . | | e i ; '
. .:'11 11 On February 29 2016 defendants filed therr motron for summary Judgment,;,i _

h March 14 2016 they ﬁled a memorandum m support thereof Defendants’ motlon argued that

o bnef and has not moved to Jom in the Estate s bnef, we need not address the bases upon-whlc

- defendants Specrﬁcally, defendants asserted that the Estate was an mtanglble legai fictio
ﬁ.i‘. mcapable of actmg and thus 1ncapable of bemg the chent Defendants argued that the1r'_,' 'he

B | Letty and her “admmlstratlon,” not the SUCCEsSor adrmmstratlon Defendants also stressed thaf



et

i .Fthe Estate contended that a probate estate 1s capable of sumg for legal malpractrce as ev1den_

that merely because the two admlmstrators took dlﬁ'enng posrtrons regardmg what'quahﬁed,as

: ;\ 1] 13 Defendants reply in support of therr motlon for summary Judgment was ﬁled on M
| 2016 re-argumg that defendants did not owe the successor admmrstratlon a duty':fof care
- ": “matter of law because there is no case law estabhshmg that an attorney has a duty of care to an
. estate as though it were a plamttff in a legal malpractlce case.” : | A o
. 1] 14 On May 27 2016 the court held oral argument, granted defendants’ motron, and entered
: _]udgment in defendants favor The record on appeal does not contam a report of proceedmg fo;

o :-A'thrs heanng and the order does not state the basrs upon whlch the motlon was granted.
- 1] 15 Plamtlﬁ‘s ﬁled thelr motlon to reconsrder on June 27 2016 argumg that 1t %

e the coul't to determme tbat defendants dld not owe a duty to the Estate becallse 1t ’was undrsputed

| Hudson

912 Pla.lntlffs ﬁled their response to the motion: for summary Judgment on Apnl 22 2016 As':’

Ll estate assets defendants’ duty to the Estate was not ehmmated

there was not a Sin'gle Case in which a legal malpractice case was brought wrth an estate ‘a8
plamtrff Fuxther, defendants asserted that the Estate was not a party to or an mtended beneﬁcrary o

of their representatlon of Letty. Defendants attached a copy of their engagement agreement VVlth_T' _‘ ] AU

Letty, dated April 19, 2005. The engagement agreement listed the chent as Alma Letlcra:':g"f’f

previously mentioned, although the response was filed on behalf of both plamtrffs, we address_-_:

only pomts relevant to the Estate. The Estate argued that defendants owed a duty to it. Namely,
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- that the motton should be stneken because plamtrﬁ”s rarsed arguments and presented evrden

- "-‘.:‘5" N that was not before the court when 1t prevrously ruled on. defendants’ motron 'for st

s hearmg should be 1gnored smce plamtrﬂ's falled to present a transcnpt or bystander _s report of
o ‘_ ments because plalntrffs fatled to raise a pnncrpled argument that Would estabhsh that th
B "; erred in 1ts prevmus applrcatlon of the law to the undrsputed matenal facts Defendants

e asserted that had plamtrffs argued in response to the summary Judgment motron that defendan

K5y .amend their answer because they madvertently used the words “the Estate when refe‘

e ‘.1[ 17 Plamtrffs reply in support of their motron to reconsrder was ﬁled on August 15 201

o= .' . summary _]udgment drd not hmrt defendants’ representauon to Letty mdrvrdually Plarntrﬁs als

that defendants filed their appearance on behalf of the ‘Estate, filed an attorneys’ lien against ,'ihe;.i‘<
Estate, and represented the Estate itself, Plaintiffs: further asserted that,th'e court eﬁgd m Lo
accepting defendants’ argument‘ that each administrator of the Estate was a'separate entity.": o

. Addrtronally, plamtrﬂ's stated that “[a]t oral argument, the court appeared to suggest that;fv . ‘

- [d]efendants never represented the Estate of Scott Hudson,” and argued that the court 1gnored the; ':'.‘: | : 1-.."'... S
: Well-settled rule that the lawyer for an estate has a duty to the estate, Plamtrffs also noted that :

defendants admltted that they had a duty to the Estate in thelr answer. | SRR

q 16 In thelr August 9, 2016 response to plamtrffs motron to reconsrder defendants argued |

o V:;Judgment A d dm onally, defendants stressed that any charactenzauon of the summary J

- -those proeeedmgs In the altematrve, defendants argued that the motron should be demed on its

L adrmtted they owed a duty to the Estate in thelr answer then defendants would have sought

SR whom a duty was owed asa “term of convenience.” To support thrs argument, defendants no

o 'that later in thelr answer, they demed representmg the Estate

o v‘ argtung that the engagement letter that defendants had presented in support of thelr motron for’



R ‘:becomes “where does the duty go?” In re]ectmg plamttﬁ‘s argument that defendants

, ' 'that when a contested 1ssue is involved, “[an attorney] st111 owe[s] [a] ﬁducxary duty to that

R u]umately denied plamtlffs motion to reconsrder u - , )
s 1] 19 Plamtrﬁ's ﬁled thelr tlmely notice of appeal on September 20 2016 Although bo

L - "::Estate and Kyle ﬁled the notrce of appeal only the Estate ﬁled an appellant’s bnef whrch Kyle
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_argued that when defendants ﬁled their appearance, they did not limit their appearance to Letty_._‘_‘ s

- md1v1dually and defendants sought to recover their attomey fees from the Estate whrch theyj :
~ would not have been able to do unless they represented the Estate. | .
{18 The court heard oral argument on plaintiffs’ motion to reconsider on August: 30, 2016
The court expressed its dissatisfaction that no transc:ript was created at the hearmgon ':
| defendants’ motion for summary judgment and surnmarized its primary ﬁnding'frorn that hearmg D

.' as fOllOWS' }' | N
“] think I sald that the lawyer represented the adnnmstrator and that it couldn’t—you
‘couldn’t purely represent the estate wrthout the admrmstrator because the Echent.
admmrst:ator Because the lawyer has to seek dJrectlon and control from some_ 0!

_that person has to be the adm1mstrator I understand your concept. But I don’t know ho

: we practncally put that mto motron thhout havmg a chent who is the adn:umstrato
. The court also recogmzed that the admlmslrator hlres an attomey and the admmrstra

. represents the estate but that the estate holds the money that pays the attomey, thUS,.the 'q‘.,

requlred to W1thdraw from representmg Letty, the Estate and the bus company, the court stated




e 1[ 22 Summary Judgment should be granted if “there is no genume 1ssue as to any maten
S 'fj;_\‘: and *** the movmg party 1s entltled to a Judgment as 2 matter of law » 735 ILCS 5/2-1005(

| : (West 2014) The purpose of a summary Judgment motron is. not to try a questron of _fact

o Patterson 376 . App 3d 364 367 (2007) Although summary _]udgment may"ald
- f‘“expedrtrous d1sposrtlon of a case; “1t isa drastlc measure and should be allowed only .wh’ th

L nght of the movmg party is clear and free from doubt.’ * Morrzs v. Margulzs, 197 Ill 2d 2

,': ::1[ 23 In order “[t]or a plamuﬁ' to prevarl on a legal malpractlce clalm he must plead and }
T | that his counsel owed h1m a duty ansmg from the attomey-chent relahonshlp, that counse

o ) breached that duty, and that asa prox1mate result of the breach, he suffered an m_]ury » Estate o
o ,Powell ex reI Harrrs v. John C Wunsch, P.C, 2013 U—- APP (ISt) 121854 1 14 Lookmg atith
E o j;t : ﬁrst element, the Estate argues that defendants owed 1t a duty, but defendants deny that they ,drd

B ) In order to ﬁnd that defendants owed a duty to the Estate an attomey-chent relatlonshrp» miust

" No. 1-16-2469

has not joined.’ Thus, our decision herein applies only to the Estate, and Kyle’s clarms‘ s rem am :

dismissed irrespective of the outcome of this appeal.
120 o B ,‘.,ANALYSIS

1]21 The Estate argues that the mal court erred when it granted defendants motlon for', .

' - summary judgment because defendants owed ita duty of care when they were retamed by Le_tty,.l' ;
the original adrmmstrator, to assist in the admrmstrahon of the decedent’s estate We agree that a:
duty existed, and find that a questlon of fact regardmg the alleged breach thereof exrsts thus

summary judgment was not proper.

-determme" whether a':"hgenume 1ssue of matenal fact emsts Warnock v. Karm Win'

B (2001) (quoting Purttll v Hess, 111 1L 24 229, 240 (1986)) Our standard of review lslde




e "an estate See Gagllardo v. Cajﬁey, 344 10, App. 3d 219 229 (2003) (even 1f an attome' only

e %'In re Estate of Vazl 309 1. App 3d 435 441 (1999) (attomey for executor does not have

R attomey-chcnt relatlonshrp wrth a wﬂl’s beneﬁcranes thus the attomey may represent the estate

3 agamst a challenge by a beneﬁclary because attomey for executor “owes alleglance onl ' th

s 1[ 25 Defendants argue that thesc cases are mapphcable because they do not mvolvethe

' , for the purpose of detern:unmg whether an attomey hrred by an estate representatrve owes a duty,
" y': B ',to the estate, not jllSt the representatlve that hlred the attorney We beheve it comports w1

o : comrnon sense that an attorney would owe a duty to an estate, rather than Just to the person w

© No. 1-16-2469

have existed between them or the Estate must have been an intended beneficiary of su'ch a |
‘relatlonshlp Id 9 16. Neither party raises the argument that the intended beneﬁclary exceptxonvj . N
applles thus we need not explore such a possrblhty

q 24 At the outset, it is pertment to note that we are not faced with the questlon of whether an o
_attomey owes a duty to the beneficiaries of an estate where, as here, the only plamtlﬁ' remalmng: .. .
in the lawsmt is the Estate. '_I‘hus, we must first determine whether Illinois law recogmzes the ._-A

- general proposition that an attorney owes a duty to an estate when said attomey is hired by the L

. estate’s representatlve for the purpose of adm1mstermg a decedent’s estate: Defendants argue L

: acted as the attomey for an estate for a 11m1ted time, he nonetheless owed a duty to the © ate

B estate”), In re E.state of Ktrk, 292 Ill App 3d 914 922 (1997) (although attomey had a duty to

protect the estate and the mterest of the beneﬁclanes, he did’ not have an attomey-chent

- relatlonsh1p w1th the helrs)

- factual srtuatron mvolved here Such an argument is 1rrelevant when we are relymg on sard cas_

.10
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~ retained them, because it is likely that in many (if not most).cases the estate representaﬁVe is. nc')t

also a beneﬁcrary of the estate, as. Letty was here. If, for example Letty was solely th
| admrmstrator, and not also a beneﬁcrary, then it would seem inherent that any attomey she '7
retamed would have a duty to the Estate because “[t]he purposes of administéring an estate are to: s lE

| conserve the personal assets of the estate, including the collectron of all debts due to the:_:':i"j' -

decedent; to pay all debts and taxes owed by the decedent and [his] estate; and to properlyffi_ = | .

drstnbute the resrdue among the heirs at law according to the terms of the decedent’s wrll or,".";j:._":'z»f ,'

| absent a will, the statute of descent and drsmbuuon.” In re Estate of Lis, 365 I]l App 3d 1 9,

' '.f_:(zoos) Further, it generally is the duty of the admmrstrator fo perform these tasks “and, ;
' ;..so, [he] should carry out the wrshes of the decedent and act in the best mterests of th s estate” Jd
_":(.hyen that the relatlonshrp between an admmrsu'ator and a beneﬁclary 1s “ﬁduclary in chi
(mtemal quotatlon marks omrtted) (rd at 9-10) and the pnmary dutles of the:admmir_‘
o ._:‘collect and pay debts and to chstnbute any remammg assets to a decedent’s heus;
thrs court how any attomey retamed to assist in that purpose would not correspondmgly owe a
: ) ';'.'duty of care to that estate |

i -F: f '_'1] 26 - Asa bnef asrde, defendants somewhat conﬁrsmgly argue that the Estate has farled

R any cases in whrch a legal malpractrce clarm has been brought by an estate, yet m therr brief,

i defendants acknowledge that they “have never contested the Caruso Admmrstranon s standmg to
B & “The weIl estabhshed ru.le m thrs state 1s that an estate lacks the capacrty to sue or

o and any actlon must be brought by the executor or representatrve of the estate » Mareskas-P ' le

B v Schwartz Wolf & Bernstem, LLP 2017 IL App (lst) 162746 1[ 32. Here the complarnt and al

s _subsequent mouons or responses thereto brought on behalf of the Estate have been ﬁl ," by, the:
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Estate of Scott G. Hudson by Matthew Caruso, its successor admrmstrator Thus, the Estate has ; ;., Coe

clearly comphed w1th the well-settled rule that any actlon be brought through its representatlve -

which in this case is the successor administrator. Contrary to defendants’ asserttons the:-_-;"‘

'comp]amt here was not filed solely on behalf of the mtanglble probate estate rat.her, _the

’_ compla.mt was ﬁled by Caruso as successor administrator of the Estate whrch is ent;lrely proper |
| 927 In the same vein, defendants further argue that a probate estate is an mtanglble, ﬁctltlous ;
‘ .enttty to whrch it would be 1mposs1ble for a duty to be owed We reJect defendants’ argument
that a duty cannot be owed to a legal fiction because a corporatlon, which is also not a ﬂesh and-,.f -

blood person but, rather, is an “arttﬁcml legal entlty” (Campen v. Executzve House’Hot'

‘ ﬁledv-‘ by a :corporatlon agamst 1ts former attorneys) Further, we note that m Kzrk, thi
recogmzed that “[an] executor owes a ﬁduclary duty to the estate » Kzrk 292 I]l App 3d 9

' ”T’hus 1f a duty can be owed to an estate by the estate representatlve, then 1t seems loglcal 14

i would also be p0351ble for an attomey to owe a duty to an estate regardless of whe et
e legal ﬁctlon e

e 1[ 28 Because it is Well-estabhshed that an estate can ‘act through 1ts representatlve, 1t see

. that defendants actually mtended to argue that no attorney-chent relatlonsh1p e)nsted b
e 5 i_’ them and the Estate, thus a clarm for legal malpracttce could not be estabhshed The partle

il cases from other states to support thelr arguments

EER

B : 2We note that plamtlﬂ‘s third amended complamt actually states “Matthew Caruso, as Su

) Executor of the Estate of Scott G. Hudson,” however subsequent motions refer to Caruso as the su
" administrator, which is proper given that the decedent died mtestate However, for purposes of con
"'we refer to Caruso only as the successor admlmstrator

12
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- 129" The Estate relies on Bookman v. Davidson, 136 So. 3d 1276, 1279 (Fla. Ct. App. 2014),
- wherein a Florida court addressed the issue of “whether a successor personal representative of an . R
.~ estate may bring a cause of action for legal malpractice against an attorney hired by her'or, hrs e

predecessor to provide services necessary to the administration of the estate.” The court resolved .~ :.

~ that issue in the affirmative, finding that standing existed. 1d. at 1280. The Estate also eites'_':f‘- e
Borissoff v. Taylor & Faust, 93 P.3d 337, 34041 (Cal. 2004), a Cahforma case that held that a o

: suceessor representatrve s “power to sue for malpractlce is no dlﬁ'erent than the suecessor s? "

' power to sue for nonperformance a person hrred by the predecessor to fix the roof of d house

belongmg to the estate » In reachmg 1ts decrsron the court acknowledged a Calrfo. ; i

o | ‘aﬂ‘orded a successor representauve the same powers and duties as the predecessor, m Tuy g | th

o power to sue; thus, any questron regardmg standmg had been resolved by the legrslature

i 'TI 30 Although we agree w1th the loglc and uitimate h°1dmgs in 3 oom" and B'

: Aﬁnd them mapphcable here where defendants do ot contest the Estate s standmg 10!
o Specrﬁcally, defendants state that they “have never contested the Caruso Admmrstrahdn 'S
S | standmg to sue. » However, thelr charactenzanon of the Estate as two separate ent1t1es, vthe Lef
admmlmon an d the Caruso adnnmstratron, is not supported by law Defendants do ot cit
o and we have not found, any cases in whrch a probate estate is referred to as the admrmstratl 1§
o its representatrve. Further, “[u]nder Illmors law, lack of standmg is an afﬁrmatlve defense
. :1s the defendant’s burden to plead and prove.” Lebron V. Gottheb Memorlal Haspztal ;2'3'_ 11}
4217 252 (2010) If not rarsed in a tlmely manner in the tnal court, a lack of standmg i
'forferted. Id at 252-53 Here, defendants never contested the standmg Of the Estate t° stie; thus

5 Y defendants have forferted any objection to the Estate s standmg

13"
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L 1]31 Defendants rely on Estate of Cabatit v. Canders, 2014 ME 133, § 1, 105 A3d 439 :. L

wherein the Maine Supreme Judicial Court held that an attomey retamed by the ongmal.
admrmstrator and the successor admrmstrator drd not have an attorney-client relatlonshrp, thus,f :
. mo duty of care was owed and summary Judgment in favor of the attomey was proper. 'One of the
pertinent facts of that case was that the law ﬁrm being sued for malpractlce specrﬁcally adv1sed>
the beneﬁcranes of the estate that it represented the personal representatrve not the estate Id;
: 1 3 We dechne to rely on Cabatit given that there is no evidence here that defendants ever.};

'mformed Letty, Kyle, or both that they did not represent the Estate. In fact, to the contrary -

Fdefendants ﬁled pleadmgs on behalf of the Estate

. ‘[]:32 Based on Ilhnors case law wh1ch makes clear that an adnnmstrator rsurequrred t act 1
i"the best mterest of the estate (Lzs, 365 Ill App 3d at 9), 1t seem ax10mat1c to thrs court that W
an attorney is retarned by an admrmstrator for the purpose of admmrstermg the estate its clien
m actuahty the admrmstrator a.nd the estate due to the symbrotlc nature of therr concurren

Lo 'exrstence The admrmstrator only acts tos serve the- estate and the estate cannot act but throu _

B A the name of the admmlstrator Thus, we find the attomey-chent relatronshrp between an £

g *jand an estate to be mherent when the attorney 1s retamed to assrst in the admmlstratro )
S estate

11 33 Tummg back to our analysrs regardmg whether summary Judgment was properA and"‘

havmg estabhshed that Ilhnors recogmzes that, in general an attomey h1red by an esta
RS representatrve to assrst m the adrmmstratron of a an estate owes a duty to the estate we must 0%
S determme whether any questron of matenal fact exrsts wrthm the umqile scenario Pl'es"f‘nted .

thls case We ﬁnd that a questlon of fact emsts regardmg defendants a]leged breaCh Of dUty

i Estate and, thus, summary Judgment was not proper. Summary Judgment isa drastlc measure an

U
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should only be granted when the moving party’s right 10 the requested relief is clear and free - .
from doubt Purtill, 111 111. 2d at 240. The basis of our fmdmg is the lack of clarity l'egar drng i
v | defendants’ representation of Letty, the Estate, and the bus company. As previously mentloned, ;‘- .
btwe do not have the probate record to aid in our decision. Further, we do not have the complete -

record from the circuit court. Defendants’ brief points out that “[n]o record has been prepared o,fj"{" *

" the proceedings that occurred under the original case numbers, 09 L 006267 or 09 L 0‘0'71'&9'5’.. S
The Estate does not prov1de any explanation for its faﬂure to include the entrre record “Anyi._ -

" doubts which may arise from the mcompleteness of the record will be resolved agamst the.:

""ﬁppeunnn” Foutch v. O’Bryant 99 11l 2d 389,392 (1984) Nonetheless, defendants do

w 1] 34 In splte of the many questrons that thrs court has we are able t0 ascertam the foll

:»i . Z'facts D efendants were retamed by Letty, the ongmal admnnstrator of the Estate and onie. of tw

" . estate beneﬁcla.rres In their engagement agreement w1th Letty, the scope of defen,,

representatlon is not defined. The purpose for which they were retamed 15 n°t stated It 1s unic]
) if they were hxred in order to assrst in the admmlstratron of the Estate or 1f the pnmary purpose
_'was to advance Letty s mdtvrdual mterests The pnnclpal drspute that arose in the probate 'c '

o :"', mvolved the bus company that Letty claimed was her personal asset and that Kyle argued |

e asset of the Estate Defendants do not dlspute the Estate § assertion that they advocated 'f
i i Letty s pos1t10n that the bus company was her personal asset However, at various pomts dunng
. the probate htlgatlon, defendants also filed documents on behalf of the Estate Aﬂer Letty was

zl,removed as the admmrstrator, defendants contmued to represent her in her capa01ty as
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"b'eneﬁciar).r until they were giren leave to withdravt': 'fhere is no e\}fdence hefore:this courttha Kb
. the Estate, Kyle or any other party ever filed a motlon to disqualify defendants
q 35 We believe that defendants’ position regarding who their client was is ﬂlusor)r, at best_ A
Plamuff’ s third amended complamt alleges that “[iJn or about April of 2005 [d]efendants Weref-«_"'\j .

retamed to represent, admrmster and probate the Estate by the then-adrmmstrator i In then':;'

~ answer, defendants respond to this allegation by statmg that “the retentlon letter and agreement_

: referenced by [p]lamtlﬁ's is the best evidence of their contents and to the extent that [the_:;" N

allegations of Plam“ffs third amended complamt] deVlate[] from the contents of thoss.

.an attomey may stlll represent a chent 1f tnter alza, “the representatlon does not :mvolve
o assertron of a cla1m by one chent agamst another chent represented by the lawyer m the sar

| htlgatwn or other proceedmg before a tnbunal” and “each affected chent grves ‘mformed

16
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consent”). Based on the irreconcilable record before this court, it is impossible to determine,;-;,_.!,,'_. ‘

whether defendants’ conduct breached the duty that they owed to the Estate; thus, we are unable_} -

to agree with the trial court’s determination that summary Judgment was proper
936 Asa ﬁnal matter, we find it necessary to address defendants’ argument that because thls

was an adversanal matter, they cannot be held to owe a duty to the Estate. The Estate asserts that kR

even in an adversanal situation, an attorney hired by an estate representatxve to asmst in the‘:
~administration of the estate is not relieved of his duty to the estate. We agree w1th the Estate and‘

ﬁnd that the adversrty, extreme as it may have been, did not absolve’ defendants of thelr duty to‘i

estate when *** an adversanal s1tuat10n arises.” Kzrk, 292 1IN App 3d at 919 H e,

11 38 Based on the foregomg, We reverse the declslon of the tnal court that granted defendan

motton for summaty Judgment, vacate any Judgments entered thereto and remand for"ﬁnther
proceedmgs

939 Reversed and remanded.
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